EnterpriseAxis, LLC – SUBSCRIPTION TERMS AND CONDITIONS
The following subscription terms and conditions (the “Terms and Conditions”) govern the use of the on-demand subscription -based offering (the “Service”) developed, operated and maintained by EnterpriseAxis, LLC (“EnterpriseAxis”). Any use of the Service by an individual or entity (each, a “Customer”) is subject to the subscription terms and conditions contained herein.
1. Definitions.
“Confidential Information” means information of either party that is either clearly identified in writing at the time of disclosure as confidential or, given the nature of the information, is reasonably deemed to be confidential; 

"Customer Data" means any data, information or material provided or submitted by Customer to the Service in the course of using the Service; 

"Intellectual Property Rights" means unpatented inventions, patent applications, patents, design rights, copyrights, trademarks, service marks, trade names, domain name rights, mask work rights, know-how and other trade secret rights, and all other intellectual property rights, derivatives thereof, and forms of protection of a similar nature anywhere in the world; 

“Order Form” means the binding purchase commitment of a specified type and quantity of subscription to the Service by Customer; 

"Term" means the period during which a minimum number of Seats are subscribed to use, and are obligated to pay for, the Service pursuant to the applicable Order Form; 

"User(s)" mean(s) active or inactive Customer’s employees, representatives, consultants, contractors or agents who are authorized to use the Service and have unique user identifications and passwords;

“Seat(s)” mean(s) active User(s);

“Affiliates” means EnterpriseAxis’ subordinates, subsidiaries, members, employees, representatives, consultants, contractors or agents who support EnterpriseAxis in areas including but not limited to Operations, Business Development, Sales, Management, Human Resources, Recruiting, Training, Information Systems, Software Development, Media Development, Reporting, Analytics, Information Technology, Cyber Security, Help Desk, Administration, Contracts, Bookkeeping, Accounting or Finance;

“Estimate” means an approximate amount that may vary due to uncertainties;

“Quote” means a fixed amount that will not vary.
2. Subscription Grant and Restrictions.
Subject to payment of applicable fees and the terms and conditions contained herein, EnterpriseAxis hereby grants Customer, a non-exclusive, nontransferable, worldwide right to use the Service, solely for Customer’s own internal business purposes during the Term. The Terms and Conditions do not represent a sale and do not convey to Customer any rights of ownership in the Service owned by EnterpriseAxis. Customer shall not use or share user identifications and passwords. Customer shall not (i) license, sublicense, sell, resell, transfer, assign, distribute or otherwise commercially exploit or make available to any third party the Service in any way; (ii) modify or make derivative works based upon the Service; (iii) create Internet "links" to, “frame" or "mirror" the Service on any other server or wireless or Internet-based device; (iv) reverse engineer or access the Service in order to (a) build a competitive product or service, (b) build a product using similar ideas, features, functions or graphics of the Service, or (c) copy any ideas, features, functions or graphics of the Service. EnterpriseAxis grants permission to create Internet “links” from public job postings and from the Customer’s public Internet presence Web site to the Service. Customer shall not: (i) send spam or otherwise duplicative or unsolicited messages in violation of applicable laws; (ii) send or store infringing, obscene, threatening, libelous, or otherwise unlawful or tortious material, including material harmful to children or violative of third party privacy rights; (iii) send or store material containing software viruses, worms, Trojan horses or other harmful computer code, files, scripts, agents or programs; (iv) interfere with or disrupt the integrity or performance of the Service or the data contained therein; or (v) attempt to gain unauthorized access to the Service or its related systems or networks. Without EnterpriseAxis’ prior written approval, Customer shall not employ, take away, solicit or attempt to employ any Affiliates during the Term or for a period of two (2) years thereafter, for Customer’s purpose or on behalf of any party; in the event of a breach of Customer’s obligation in this regard, Customer agrees to pay liquidated damages to EnterpriseAxis equal to each such Affiliate’s annual salary with respect to whom such breach occurs, it being mutually agreed that the actual damage that would be sustained by EnterpriseAxis as the result of any such breach would be extremely difficult to fix and that the liquidated damage amount is fair and reasonable. Customer grants permission to: (i) place references to EnterpriseAxis on Web pages, system email, or other system media; (ii) utilize Customer comments within EnterpriseAxis marketing materials, customer lists, general announcements, news and/or press releases, other media, and the reproduction of Customer’s name, logo, trademark or other commercial distinctions in connection therewith; (iii) the creation and use of a case study by EnterpriseAxis that details Customer’s use of the Service; and (iv) to serve as a periodic reference for potential customers of EnterpriseAxis, accepting telephone calls from such prospects relating to Customer’s use of the Service. Customer grants permission to: (i) global recruitment searching of Users within the entire system; (ii) generate global reports and analytics from the entire system data; (iii) be notified of new features either included at no cost or available for purchase at additional cost; and (iv) be notified of system downtime for system maintenance, updates, enhancements and/or bug fixes. All rights not expressly granted to Customer are reserved by EnterpriseAxis and its licensors.
3. Customer Data and Security.
Customer shall have sole responsibility for the accuracy, quality, legality, validity, appropriateness, and intellectual property ownership or right to use Customer Data. Customer agrees that it is its obligation to inform any third parties of the use, processing and/or transfer of Customer Data and to ensure that such third parties give their consent to such use, processing, and transfer as required by all applicable data protection legislation. Customer is responsible for all activity occurring under Customer’s User accounts and shall abide by all applicable local, state, national and foreign laws, treaties and regulations in connection with Customer’s use of the Service, including those related to data privacy, international communications and the transmission of technical or personal data. Each party shall: (i) notify the other party immediately of any unauthorized use of any password or account or any other known breach of security and (ii) report to the other party immediately and use reasonable efforts to immediately stop any copying or distribution of the Service or data that is known or suspected by either party or their Users. Customer shall immediately notify EnterpriseAxis of any and all suspected breaches of security. Privacy and security notices may be viewed online from within the Legal page. Customer shall have sole responsibility to periodically request in writing Customer Data to be provided on physical media as an additional means of backup and disaster recovery.
4. Intellectual Property Ownership.
EnterpriseAxis owns all right, title and interest, including all related Intellectual Property Rights, in and to the Service. Any suggestions, ideas, enhancement requests, feedback or recommendations provided by Customer or any other party relating to the Service shall be the exclusive property of EnterpriseAxis. The EnterpriseAxis name, the EnterpriseAxis logo, and the product names associated with the Service are trademarks of EnterpriseAxis or third parties, and no right or license is granted to use them.
5. Confidential Information.
Each party may have access to the other party’s Confidential Information. Confidential Information of EnterpriseAxis shall include, without limitation, the software programs that comprise the Service and all media (online or otherwise) associated therewith. A party’s Confidential Information shall not include information that (i) is or becomes a part of the public domain through no act or omission of the other party; (ii) was in the other party’s lawful possession prior to the disclosure and had not been obtained by the other party either directly or indirectly from the disclosing party; (iii) is lawfully disclosed to the other party by a third party without restriction on disclosure; or (iv) is independently developed by the other party without reference to the first party’s Confidential Information. The parties agree to use commercially reasonable efforts to prevent disclosure of the other party’s Confidential Information to any third parties. Notwithstanding the foregoing, Customer agrees that EnterpriseAxis may disclose Customer’s Confidential Information to third party providers to the extent necessary to provide products and services under these Terms and Conditions, provided that such disclosure is subject to a non-disclosure agreement with terms materially consistent with those contained herein.
6. Fees and Payment.
EnterpriseAxis will invoice Customer for all applicable fees at Customer’s corporate headquarters (or other location specified in writing by Customer). If Customer believes their invoice is incorrect, Customer must contact EnterpriseAxis in writing within thirty (30) days of the date of the invoice in question to be eligible to receive an adjustment or credit. Customer shall pay all fees and abide by the payment terms as set forth on the applicable Order Form. All fees are irrevocable and nonrefundable. Any and all additional purchases shall be coterminous with the existing Term, unless otherwise specified.
7. Taxes.
EnterpriseAxis' fees are exclusive of all taxes, levies, or duties which may be imposed by taxing authorities. Customer shall be responsible for payment of all such taxes, levies, or duties, if any, excluding only United States (federal or state) taxes based solely on EnterpriseAxis' net income. If EnterpriseAxis has the legal obligation to pay or collect any taxes aforementioned for which Customer is responsible under this paragraph, the appropriate amount shall be invoiced to and paid by Customer.
8. Issue Response; Additional Services and Features.
The EnterpriseAxis call service center provides a limited number of hours of Administrative and Technical support per month as specified in the Order Form which are tracked through the EnterpriseAxis help desk ticketing system. Call service center typical hours of operation are 8 am to 5 pm, Monday through Friday, Eastern Time, excluding federal holidays, and are subject to change. EnterpriseAxis’ support staff will make attempts to resolve issues in a timely manner. Customer will be billed for requests for additional support exceeding the hour-limit as specified on the Order Form. Customer will not be charged for call time used to report system issues. Customer requests for database queries, data mining, building new reports or analytics will be billed at a System Specialist hourly rate as specified on the Order Form after an Estimate or Quote is provided by EnterpriseAxis and the work order is authorized by the Customer. Software modifications or system enhancements specific to the Customer require a non-refundable payment of fifty percent (50%) of the entire Estimate or Quote upfront and fifty percent (50%) or remainder of payment is required upon delivery. Customer may purchase Data Backups, Data Storage, Service Restoration and/or Service Reactivation and will be invoiced for each as specified on the Order Form. Customer may purchase additional Service features by executing an additional Order Form. All Customer purchase requests and work order authorizations shall be in writing.
9. Non-Payment and Suspension of Service.
In addition to any other rights granted to EnterpriseAxis herein, in the event Customer’s account is fifteen (15) days or more past due, any and all unpaid amounts due to EnterpriseAxis shall accelerate and become due and payable immediately. Upon written notification to Customer that its account is in arrears, EnterpriseAxis retains the right to suspend Customer’s access to the Service until payment has been received in full, provided that no such suspension shall occur until Customer has had five (5) business days to cure such payment delinquency. EnterpriseAxis reserves the right to charge and Customer agrees to pay, any and all Data Backups, Data Storage, Service Restoration, Service Reactivation, and/or Support Hour fees in the event that Customer is suspended and thereafter requests access to the Service. All Customer requests shall be in writing. EnterpriseAxis retains the right to contact Users in the event that the Service is suspended.
10. Warranties.
EnterpriseAxis warrants that the Service will conform substantially in accordance with the then current online documentation for the Service under normal use. In the event of a breach of the foregoing warranty, EnterpriseAxis shall, at its sole election, either repair or replace the Service so as to bring it into compliance with the applicable warranty. If EnterpriseAxis is unable to do so, it shall refund to Customer any prepaid fees which were to apply for the unused portion of the Term, such refund to be EnterpriseAxis’ sole and exclusive liability.
11. DISCLAIMER OF WARRANTIES.
EXCEPT FOR THE EXPRESS WARRANTIES SET FORTH IN SECTION 10 ABOVE, ENTERPRISEAXIS AND ITS THIRD PARTY PROVIDERS HEREBY DISCLAIM ALL EXPRESS OR IMPLIED REPRESENTATIONS AND WARRANTIES WITH THE SERVICE AND ANY OTHER SERVICES PROVIDED TO CUSTOMER. 

ENTERPRISEAXIS DOES NOT MAKE ANY REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, COMPATIBILITY, SECURITY, ACCURACY, OR USEFULNESS WITH RESPECT TO THE SERVICE OR ANY INFORMATION CONTAINED ON THE SERVICE.

TO THE FULLEST EXTENT PERMISSIBLE BY APPLICABLE LAW, ENTERPRISEAXIS DISCLAIMS, AND CUSTOMER HEREBY EXPRESSLY WAIVE, ALL WARRANTIES, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE AND NON-INFRINGEMENT.  ENTERPRISEAXIS DOES NOT WARRANT THAT THE SERVICE, ITS SERVERS, OR E-MAIL SENT FROM ENTERPRISEAXIS ARE FREE OF VIRUSES OR OTHER HARMFUL COMPONENTS.  

THE SERVICE IS PROVIDED “AS IS,” “WHERE IS,” AND “WITH ALL FAULTS.”  ENTERPRISEAXIS SHALL NOT BE RESPONSIBLE FOR ERRORS OR OMISSIONS CONTAINED IN THE SERVICE.  CUSTOMER EXPRESSLY AGREE THAT CUSTOMER’S USE OF THE SERVICE AND THE INFORMATION CONTAINED HEREIN IS AT CUSTOMER’S SOLE RISK.  ENTERPRISEAXIS DOES NOT WARRANT THAT THE SERVICE WILL BE UNINTERRUPTED OR ERROR-FREE, AND THERE MAY BE DELAYS, OMISSIONS, INTERRUPTIONS AND INACCURACIES IN THE INFORMATION OR OTHER MATERIALS THAT ARE AVAILABLE ON OR THROUGH THIS SERVICE.  CUSTOMER ASSUMES FULL RESPONSIBILITY AND RISK OF LOSS, INCLUDING LOSS OF DATA, RESULTING FROM CUSTOMER’S DOWNLOADING AND/OR USE OF THE SERVICE.  ALTHOUGH ENTERPRISEAXIS INTENDS TO TAKE REASONABLE STEPS TO PREVENT THE INTRODUCTION OF VIRUSES AND OTHER DESTRUCTIVE MATERIALS, ENTERPRISEAXIS DOES NOT GUARANTEE OR WARRANT THAT THE SERVICE OR MATERIALS THAT MAY BE DOWNLOADED FROM THE SERVICE DO NOT CONTAIN SUCH DESTRUCTIVE FEATURES. ENTERPRISEAXIS SHALL NOT LIABLE FOR ANY DAMAGES OR HARM ATTRIBUTABLE TO THE FOREGOING.

12. LIMITATION OF LIABILITY; HOLD HARMLESS.
IN NO EVENT SHALL ENTERPRISEAXIS AND/OR ITS LICENSORS BE LIABLE FOR ANY INDIRECT, PUNITIVE, SPECIAL, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL OR OTHER DAMAGES OF ANY TYPE OR KIND (INCLUDING LOSS OF DATA, REVENUE, PROFITS, USE OR OTHER ECONOMIC ADVANTAGE) ARISING OUT OF, OR IN ANY WAY CONNECTED WITH THIS SERVICE, INCLUDING BUT NOT LIMITED TO THE USE OR INABILITY TO USE THE SERVICE, ANY INTERRUPTION, INACCURACY, ERROR OR OMISSION, REGARDLESS OF CAUSE. IN NO EVENT SHALL ENTERPRISEAXIS’ LIABILITY TO CUSTOMER EXCEED THE AMOUNTS ACTUALLY PAID BY CUSTOMER IN THE ONE (1) MONTH PERIOD IMMEDIATELY PRECEDING THE EVENT GIVING RISE TO SUCH CLAIM. THE LIMITATION OF ENTERPRISEAXIS’ LIABILITY IN THE PRECEDING SENTENCE SHALL NOT APPLY TO ENTERPRISEAXIS’ INDEMNITY OBLIGATIONS AS SET FORTH IN SECTION 14 BELOW.

CUSTOMER AGREES TO INDEMNIFY AND HOLD HARMLESS ENTERPRISEAXIS, ITS AFFILIATES, AGENTS, AND THEIR RESPECTIVE OFFICERS, DIRECTORS, MEMBERS, EMPLOYEES, AND AGENTS FROM ANY AND ALL LIABILITIES, CLAIMS, EXPENSES AND DAMAGES, INCLUDING REASONABLE ATTORNEYS’ FEES AND COSTS, ARISING OUT OF OR IN ANY WAY RELATED TO CUSTOMER’S USE OF THE SERVICE OR IN CONNECTION WITH CUSTOMER’S ACCOUNT OR ANY OTHER PERSON’S USE OR ACCESS TO THE SERVICE BY OR THROUGH CUSTOMER’S ACCOUNT, WITH OR WITHOUT CUSTOMER’S PERMISSION, INCLUDING WITHOUT LIMITATION ANY CLAIMS OF LIBEL, DEFAMATION, VIOLATION OF RIGHTS OF PRIVACY OR PUBLICITY, TRESPASS, AND INFRINGEMENT OF INTELLECTUAL OR OTHER PROPRIETARY RIGHTS.
13. Term and Termination.
The Terms and Conditions shall commence on the effective date as stated on the executed and applicable Order Form and continue through the balance of the Term. In the event of any breach of these terms, the non-breaching party shall have the right to terminate the Order Form if such breach is not cured within sixty (60) days written notice from the non-breaching party. Customer agrees that its subscription to the Service shall automatically renew for an additional Term unless Customer provides written notice to EnterpriseAxis of its intent not to so renew at least sixty (60) days prior to the end of the existing Term. Customer agrees and acknowledges that EnterpriseAxis has no obligation to retain Customer Data for more than thirty (30) days after termination or expiration of the applicable Order Form and these Terms and Conditions and any such Customer Data may be irretrievably deleted after such time. The following provisions shall survive termination or expiration of the Order Form and these Terms and Conditions: 4, 5, 6, 7, 11, 12, 13, 14, 16, and 19.
14. Mutual Indemnification.
14.1. 
EnterpriseAxis shall defend, indemnify and hold Customer and its parent organizations, subsidiaries, affiliates, officers, directors, employees, attorneys and agents harmless from and against any and all claims, costs, damages, losses, liabilities and expenses (including attorneys' fees and costs) arising out of or in connection with a claim alleging that the Service directly infringes a copyright, a U.S. patent issued as of the Effective Date, or trademark of a third party; provided, however, that: Customer (i) promptly gives written notice of the claim to EnterpriseAxis; (ii) gives EnterpriseAxis sole control of the defense and settlement of the claim (provided that EnterpriseAxis may not settle or defend any claim unless it unconditionally releases Customer of all liability); (iii) provides to EnterpriseAxis all available information and reasonable assistance; and (iv) has not compromised or settled such claim. The parties are responsible for each of their own costs and liabilities, for claims arising from any infringement arising from the combination of the Service with any of Customer's products, service, and hardware or business process. The parties will cooperate with one another and exchange appropriate information reasonably available to assist in developing a course of action. EnterpriseAxis shall be relieved from its obligations under this paragraph to the extent the claim is primarily attributable to (i) Customer's use of the Service in a manner not authorized under these Terms and Conditions; (ii) Customer's modification of the Service not recommended by EnterpriseAxis; or (iii) any Customer Data or Customer's materials that have been posted to the Service.
14.2. 
Customer shall defend, indemnify and hold EnterpriseAxis, its licensors and each such party's parent organizations, subsidiaries, affiliates, officers, directors, employees, attorneys and agents harmless from and against any and all claims, costs, damages, losses, liabilities and expenses (including attorneys' fees and costs) arising out of or in connection with a third party claim alleging that use of the Customer Data infringes the rights of, or has caused harm to, a third party or Users provided in any such case that EnterpriseAxis: (i) gives written notice of the claim promptly to Customer (ii) gives Customer sole control of the defense and settlement of the claim (provided that Customer may not settle or defend any claim unless it unconditionally releases EnterpriseAxis of all liability); (iii) provides to Customer all available information and assistance; and (iv) has not compromised or settled such claim. Customer shall be relieved from its obligations under this paragraph to the extent the claim is covered by an indemnification obligation of EnterpriseAxis as set forth under these Terms and Conditions.
15. Export.
Export control laws of the United States, and other applicable export control laws, govern Customer’s use of the Service, including technical data and EnterpriseAxis software programs. Customer agrees that neither the Service, any technical data or materials associated with the Service, any EnterpriseAxis software program or any direct product thereof will be exported directly, or indirectly, in violation of these laws, or will be used for any purposes prohibited by these laws including, without limitation, nuclear, chemical, or biological weapons proliferation.
16. Notice.
EnterpriseAxis may give notice applicable to the general customer base of the Service by electronic mail to Customer’s e-mail address on record in EnterpriseAxis' account information or by written communication sent by first class mail or pre-paid post to Customer’s address on record in EnterpriseAxis' account information. Other notices as may be required hereunder must be sent to the corporate headquarters of the respective party by nationally recognized overnight delivery service. Notices to EnterpriseAxis shall be addressed to the attention of the Chief Executive Officer.
17. Assignment; Change in Control.
The Order Form and these Terms and Conditions may not be assigned by Customer without the prior written approval of EnterpriseAxis. Notwithstanding the foregoing, an assignment may be made without EnterpriseAxis’ consent to (i) a parent or subsidiary, (ii) an acquirer of all, or substantially all, of Customer’s assets, or (iii) a successor by merger. Notwithstanding the foregoing, no such assignment shall be permitted if any proposed assignee is reasonably deemed to be a competitor of EnterpriseAxis.
18. System Uptime; Force Majeure.
Although EnterpriseAxis’ high level of business continuity and disaster recovery practices makes a best effort attempt to provide a 99% standard system uptime and to protect from data loss, neither party shall be responsible for failure or delay of performance or data loss if caused by an act of war, hostility, sabotage, an act of God, electrical, Internet or telecommunication outage that is not caused by the obligated party, or other events outside of the reasonable control of the obligated party.
19. General.
The Order Form and these Terms and Conditions shall be governed by Tennessee law, without regard to the choice or conflicts of law provisions of any jurisdiction. The United Nations Convention on the International Sale of Goods shall not apply to the Order Form and these Terms and Conditions. Any disputes, actions, claims or causes of action arising hereunder or in connection with the Service shall be subject to the exclusive jurisdiction of the state and federal courts located in Knoxville, Tennessee. No text or information set forth on any other purchase order, preprinted form or document (other than an Order Form, if applicable) shall add to or vary these Terms and Conditions. If any provision is held by a court of competent jurisdiction to be invalid or unenforceable, then such provision(s) shall be construed, as nearly as possible, to reflect the intentions of the invalid or unenforceable provision(s), with all other provisions remaining in full force and effect. No joint venture, partnership, employment, or agency relationship exists between Customer and EnterpriseAxis hereunder or as a result of the use of the Service. The failure of EnterpriseAxis to enforce any right or provision hereunder shall not constitute a waiver of such right or provision unless acknowledged and agreed to by EnterpriseAxis in writing. These Terms and Conditions, together with any applicable Order Form, comprises the entire agreement between Customer and EnterpriseAxis and supersedes all prior or contemporaneous negotiations, discussions or agreements, whether written or oral, between the parties regarding the subject matter contained herein. The electronic exchange of a fully executed Order Form shall be sufficient to bind each party to the terms of these Terms and Conditions and the applicable Order Form.

[bookmark: _GoBack]At least one representative of the Customer must have the role of Authorizer. All authorizers are authorized Customer representatives for the purpose of binding the Customer to these Terms and Conditions. Authorizers will also need to approve later editions of this document.
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